United States Court of Appeals 
for the Second Circuit 



APPELLEE'S BRIEF 



[' 

\ 




I' 




To be argued by 
EmvAKu U. Kobman 


lluiteit Slates Qlimrt uf Appeals 

FOR THE SECOND CIRCUIT 
Docket No. 74-2675 


1 gyellec 


against 


BRIEF FOR THE APPELLEE 






*•* 





TABLE OF CONTENTS 


Preliminary Statement 


PAGE 

1 


Statement of Facts . 

A. The Robbery of the Rank 

R. The Defense . 

C. The Examination of Avon White. 5 

1). The Evidence Discovered After Trial . 11 

E. The Post-Trial Opinion of the District Court .... !•”> 


Aug i.'M ent: 

Point I—The failure to disclose Avon bite's Febru¬ 
ary H, 11)74 letters which would have only been used 
lo further impeach Avon White, whose credibility 
had been seriously undermined, does not require a 


new trial . 1’ 

A. The Failure to Disclose the Letter . -0 

R. The Conduct of the Hearing . 3- 


Point II—The appellant was not deprived of a fair 
trial by iiiPngs of the District Court or the conduct 
of the prosecutor . 

Point III—The appellant was not deprived of his op¬ 
portunity to present a defense and cross-examine 
witnesses . 

A. The Defendant’s Membership in the Rlaek 
Liberations Army. 

R. The Alleged Failure to Preserve the Exculpa¬ 
tory Evidence. 


















11 


PACE 

Point IV—The District Court committed no error in 

charging the jury on conspiracy . 47 

Point V—Appellant's contentions respecting the de¬ 
liberation of the jury and its verdict are without 
merit . 4!t 

Point VI—The sentence provided by the District Court 
was considered and, in line with well settled au¬ 
thority, should noi be reviewed by this court . 56 

Conclusion . 58 

Table ok Actiiouities 

Cases: 

Callahan v. United States, 367 l\2d 565 i !lth Cir. 1666) 17 

Dorsz//nski v United States, 418 C.S. 424 (P.I71) . 57 

Dunn v. United States, 284 l .S. 560 (1632) . 56 

Frasier v. Cupp, 364 U.S. 731 (1666) . 38 

A apue v. Illinois, 360 U.S. 264 (1664) . 31 

Spencr v. Tt.rus, 385 C.S. 554 (1666) . 38 

Stockier v. United States, 7 F.2d 56 (2d Cir. 1625) .... 56 

Swain v. Alabama, 380 C.S. 202 (1665) . 56 

United States v. Ash, 461 F.2d 62 (C.A.D.C. 1672), 

rervrsed on other grounds, 413 U.S. 300 (1673) .... 45 

United States v. Augello, 451 F.2d 1167 (2d Cir. 1671 ), 
cert, denied, 405 U.S. 1070 (11)72) . 45 

United States v. Augenblick, 393 U.S. 348 . 45 

United States v. Dullard, 418 F.2d 325 (6th Cir. 1666) 47 

I nited States v. llroicn, 511 F.2d 620 (2d Cir. 1675) 3!) 



















PAGE 



iii 


United States v. Carrclla, 411 F.2d 7211 (2d Cir.), cert. 

denied. 396 U.S. 860 (1069) . do 

United States V. D’Amato, 493 F.2d 359 (2d Cir.l, cert. 

denied. 419 U.S. 826 (1974) . 5o 

United States V. Dioyuardi, 492 F.2d 70 (2d Cir. 1974) 34 

United States v. Dozier, — F.2d — (Slip op. 4001; de¬ 
cided June 10, 1975) . o4 

United States v. Fernandez, 480 F.2d 726 (2d Cir. 1973) o0 

United States v. Keoyli, 391 F.2d 138 (2d Cir. 1968) .... 29 

United States v. Ffinyst, 490 F.2d 262 (2d Cir.), eert. 

denied, 417 U.S. 919 (2d Cir. 1973) . 28,29 

United States v. Ravitch, 421 F.2d 1196 (2d Cir. 1970) 

36,42 

I nited States v. Seijo, — F.2d — (2d Cir. April, 1975), 

Slip op. 3039, 3053 .*- 

United States v. Scicar, 486 F.2d 236 (9th Cir. 1973), 

vert, denied, 410 U.S. 916 (1974) . 45 

United States v. Sperling, 506 F.2d 1323 (2d Cir. 1974) 

29, 30, 32 

United Slates v. Zane, 495 F.2d 683 (2d Cir. 1974) . 06 


Other Authorities: 

Wall, eyewitness Identification in Criminal Cases 


46 

















4 



llmtrd (Eourt of Amalfi 

FOR THE SECOND CIRCUIT 
Docket No. 74-2675 


United States of America, 
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Freddie Hilton, 
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BRIEF FOR THE APPELLEE 


Preliminary Statement 

The defendant, Freddie Hilton, appeals from a judg¬ 
ment entered on December 23, 1974, by the District Court 
for the Eastern District of New York (Mishler, Ch. J.), 
which convicted him, after a jury trial, of conspiring with 
three accomplices, to rob the Jackson Heights Savings 
and Loan Association, located at 89-01 Northern Boulevard, 
Queens, New York. The defendant, who was sentenced 
to a five year term of imprisonment, was acquitted by the 
jury of participating in the commission of the bank rob¬ 
bery. He is currently incarcerated. 

On March 18, 1975, after the brief on appeal was filed 
by the defendant, the case was remanded to the district 
court, upon the suggestion of the United States, with 
directions to “promptly conduct a hearing to resolve the 
issues before it to determine the consequences of the fail¬ 
ure of the government to reveal before cross-examination 





the existence of a letter dated February S, 1974, sent by 
the government’s witness, Avon White, to Assistant United 
States Attorney Robert Clarey” (A. IT). 1 Such a hearing 
was held on April 10, 1975, and on May 2, 1975, rhief 
Judge Mi-hUc tiled a Memorandum of Decision, which 
found tlia> the letter “would have offered nothing of sig¬ 
nify,mce to defense counsel for cross-examination pur- 
pos s and that “[t]he letter in the hands of skilled 
defense counsel could not have induced a reasonable doubt 
mi the minds of jurors" (A. 13). Accordingly, Chief Judge 
Mishler declined to order a new trial. The defendant 
challenges that determination on this appeal. 

Statement of Facts 
A. Tho Robbery of the Bank 

On the morning of April 10, 1973, the Jackson Heights 
Savings and Loan Association, located at 89-01 Northern 
Boulevard, Queens, New York, was robbed of approximately 
$5,800. A few minutes before the robbery occurred, one 
Philip Weber, who lived across the street from tin* bank, 
observed three blacks walking down the block to the bank. 
Shortly thereafter, he saw the same three persons hurry 
into a waiting automobile and drive away fast (A. 284-280). 
Although he was unable to identify any of the individuals 
involved in the incident, he did manage to get tin* license 
number of the getaway car. Mr. Weber also noticed that 
one tire on the car was almost flat. Subsequent investi- 

1 Page references in parenthesis preceded by the letter “A” 
refer to pages in the Appendix for Appellee. Because the Appendix 
for Appellant (which contains the indictment, docket entries and 
the district court’s charge) is not consecutively paginated, refer¬ 
ences to its contents, when necessary, will be made directly to 
the item. Page references in parenthesis which are not preceded 
by “A.” refer to portions of the trial transcript which have not 
been included in either appendix. 





3 


gation by law enforcement authorities, after the recovery 
of the vehicle with the flat tire revealed—not surprisingly 
—that the car was stolen from a Queens College Professor, 
Hubert Edgar, the day before the bank robbery (474). 

Professor Edgar testified that at about 1:45 P.M., while 
in bis car in the Queens College parking lot, he was accosted 
by the defendant Freddie Hilton and another man, who, 
be testified, “strongly resembled” Avon White (A. 332, 
313-317). They forced him into his car, where the defen¬ 
dant Freddie Ililton took the wheel, while Avon White 
sat in the back seat. After a fifteen minute ride off and 
on the Long Island Expressway (during which he was 
seated in the front of the car with Hilton), he was released 
at 169th Street in Queens (A. 310-313). Prior to being 
released he was relieved of his wallet, his money and his 
watch (A. 311). 

The details of the events which took place in the period 
between the theft of Professor Edgar’s vehicle, and the 
robbery of the bank the next day, as well as the circum¬ 
stances leading up to these events, were tilled in by Avon 
White, who testified at the trial of Freddie Hilton (A. 
41-232). The substance of his testimony was that late in 
March, 1973, Twyman Myers, Phyllis Pollard, and the 
defendant, Freddie Hilton, planned the robbery of the 
Jackson Heights Savings and Loan Association (A. 52). 
These persons, named as co-conspirators, had been living 
in the same apartment on Marion Avenue in the Bronx 
(A. 51) and had at times discussed the possibility of 
robbing a bank. It was not until Twyman Myers sug¬ 
gested the Jackson Heights Savings, located at 89-01 
Northern Boulevard, that specific action was taken (A. 
52). Pollard and Twyman made a diagram of the bank 
(A. 53) and in discussions among the co-conspirators all 
aspects of the robbery were worked out (A. 56). Pollard 
and White would vault the teller’s counters, Myers would 
control the guard, and the defendant Hilton would drive 
the getaway car (A. 53-55). 
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The conspirators decided that they had to use a tour- 
door car in the robbery hecause. in ease of an emergency, 
they could more easily exit from such a car (A. .17l. On 
April !», l'.lTd, While and the defendant Milton went to the 
Queens College campus to obtain such a vehicle. Moth 
White and Hilton were armed. According to White, Hilton 
was carrying a !! millimeter Browning with the serial num¬ 
ber scratched oil (A. 59). They arrived at the parking 
lot at 1 .-(III P.M. and waited for someone to drive in with 
a suitable automobile. At 1 :45 I'.M., they commandeered 
a light blue four door Chevy and drove off with the owner 
(Professor Edgar) (A. 337-339). 

Soon after this. White and Hilton let Edgar off at 
ltinth Street near an exit of the Long Island Expressway 
(A. 04). Then the two men drove to the bank and took 
a “dry run" of the (-scape route (A. 05). They drove from 
the bank to Grand Central Parkway, to the Trihoro Bridge, 
and into the Bronx l A. tiT). They figured their escape 
time, from the bank to toll booth on the Trihoro Bridge, 
to be eight minutes (A. 08). 

The next morning White, Pollard in the back seat, 
Myers in the front righthand seat (A. 73), and the de¬ 
fendant Hilton at the wheel of the stolen car drove to tin- 
bank. The defendant Hilton dropped the others off at N9th 
Street off of Northern Boulevard (A. 74). The three 
walked around the corner and into the bank at approxi¬ 
mately 11:0(1 AM. (A. 75). As had been planned White 
and Pollard vaulted the counters to collect the money, and 
Myers restrained the guard at the door t A. 75). The rob¬ 
bers then exited the bank with the money, walked hurriedly 
around the corner to 80th Street, jumped into the car, and 
drove away (A. 70). 

Once on the Grand Central Parkway, they noticed that 
the right rear tire was Hat (A. 77). They, therefore, exited 
from the parkway and drove into the parking lot of a diner. 
From there they all took the subway to 130th Street and 





Lexington Avenue where they split up; the defendant 
Freddie Hilton and Avon White, and Phyllis Pollard and 
Twyrnau Myers took separate taxis back to the Bronx 
(A. 70-77). 

Freddie Hilton was arrested in the early morning of 
June 7, 1!»73, outside 440 New Lots Avenue in Brooklyn. At 
the time of his arrest, Hilton was in possession of the 9 Mil¬ 
limeter Browning with the serial number scratched off, 
which White testified Hilton carried during the theft of 
Piofessor Edgar's car. 

B. The Defense 

The defendant Hilton did not take the stand nor did he 
put in a defense. Defense counsel conceded, during his 
summation, that Avon White testified truthfully about his 
own participation in the bank robbery (A. 374) ; and about 
his and Mr. Hilton's participation in the theft of the get¬ 
away car (A. 3tib), The defense to the indictment essen¬ 
tially was that Avon White lied only in implicating the 
defendant Hilton in tin* bank robbery and the conspiracy to 
commit the offense. Since that “defense’’ turned almost ex¬ 
clusively on the examination and cross-examination of Avon 
White, we turn now to that aspect of the case. 

C. The Examination of Avon White 

Avon White, the friend and accomplice of the defendant, 
Freddie Hilton, had an extensive criminal background, which 
he detailed on direct examination, and which ranged from 
the commission of minor offenses to bank robbery, assault 
and murder (A. 41-45). At the time of the trial, Avon 
White had admitted to complicity in three other bank rob¬ 
beries, in addition to the one about which he testified here 
(A. 41-42). Pursuant to a plea bargain in which he had 
entered, W hite pleaded guilty to one count of armed bank 
robbery—in satisfaction of all four robberies in which he 
admittedly participated (A. 43). Accordingly, at the time 
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he testified, he was awaiting sentence on that offense, a 
sentence which lie knew could he as much as twenty-five 
years in prison (A. 43, 81-82). 

Moreover. Avon White had also pleaded guilt v in the New 
^ ork State Supreme Court l I’ronx County) to a charge of 
attempted murder of a police otlicer; this Class It felonv 
talso carrying a maximum penalty of thirty years in ]»i-i- 
son) was in satisfaction of two attempted murder charges 
iA. 4.‘{-44). Although lie had not been sentenced on this 
plea, Avon White testified that he had been assured that his 
present cooperation would he made known to each of the 
sentencing judges (A. 14). Mr. White testified further that, 
in return for his truthful testimony, a specific recommenda¬ 
tion would he made to the sentencing judge that he receive 
a concurrent sentence to he served in a federal correctional 
institution (A. 50). 

This, however, was not the least of Mr. White’s past and 
present difficulties. First, lie still faced additional armed 
robbery charges in both Kings County and Queens County, 
which had not been disposed of (A. 44). Moreover, Mr. 
W’hite testified to his prior convictions which included one 
juvenile offense, one youthful offender conviction for heat¬ 
ing a police officer, a concealed weapon charge in North 
Carolina, and a parole revocation growing out of a mari¬ 
juana possession charge (A. 45-47). 

There was, however, still more in Mr. White's history 
and conduct which defense* counsel elicited during cross- 
examination in a most effective way in order to discredit 
Mr. White's testimony. Indeed, defense* counsel was given 
free reign by Chief .Judge Mishler, who announced almost 
at the outset of the cr<.-^-examination, that lie would allow 
“extraordinary limits to cross-examination" (A. 02) and 
that he would give counsel “every opportunity to prove the 
witness was incapable of telling the truth." 






Tlu* Chief Judge kept his promise. Thus, he permitted 
defense counsel to range far and wide, not only with regard 
to Mr. White's plea bargain which was disclosed on direct 
examination, but with regard to Mr. White’s prior history 
of mental illness, as well as acts which tended to discredit 
Mr. White’s testimony. 

At the outset, Mr. White admitted that at the time of 
trial 1 h* was taking Valium three times a day (A. 82): 

<2. Are you using drugs or medication now? 
A. Am I using any drugs? 

(^. I don't mean illicit drugs like heroin, any 
kind of depressant prescribed by a doctor to calm 
you down? A. Yes. 

(2- What are you using? A. Valium. 

Q. Vitamins? A. Valium. 

Q. When was the last time you had Valiums? 
A. Yesterday. 

Q. flow often do you use Valiums? A. For about 
the last—last maybe week I was getting them for 
three times a day. 

« * * * * 

Q. Is there anything troubling you? A. Troubling 
me? 

Q, Yes. A. Sure. 

Q. Is that the possible 20 year sentence hanging 
over your head? A. Possible 25, and more too. 

(J. Starting with the 25 years with Judge Gag- 
liardi? A. Yes. 

Q. And the 8 to 50 from Judge Dollinger in the 
II ron x? 

After exploring this line of questioning at length, de¬ 
fense counsel was also permitted to go into detail regarding 
the circumstances under which other offenses had been com¬ 
mitted (A. 05-07); these included the pistol whipping of a 
bank manager (A. 05), and the beating of a police officer 




y 

(A. ST). Defense was also permitted to show that after 
one of Mr. White's early convictions, he was sentenced to a 
State prison facility l Comstock i where he was very un¬ 
happy and faked insanity in an effort to get out (A. Ill)): 

t^. You wanted to get out of Comstock and go 
someplace else? A. Yes. 

Q. And in answer to a question by Mr. Clarey, 
you said you faked insanity; rigid? A. Yes. 

<2- How did you do that? A. How did I do that? 

***** 

<2 Yes. What did you do? A. I went to see the 
institution psychiatrist and I told him I was (tod. 

Q You told him you were Hod? A. Yes. 

(2- Did you tell him that about a month before 
you saw him you were thinking of killing people, 
killing inmates in there, who were trying to take 
your manhood away from you? A. Yes, I did. 
***** 

<2- So up to now everything you said to them 
wasn’t an act. you believed everything you told them, 
you weren't trying to fool them? You weren't faking 
insanity? A. I was faking. 

t^. When you say faking, do you understand 
faking to mean not telling tin* truth? A. Right. 

Mr. White responded to additional questions in a similar 
way (A. 117-118): 

(). Did you tell the doctor that you had been 
watching him and you were the all-seeing eye, did 
you tell that to him? A. Yes. 

Q. Did you believe that to be true at the time 
you said it to him? A. No. 

(2- That was a lie? That was a fake, right? A. 
Right. 

(2- Did you tell him you were the Lord and the 
savior of the world and you were the almighty Hod 






Allah, the supreme being; (lid you say that to the 
doctors at Comstock? A. Yes. 

Q. Did you believe that to be true at the time 
you said it? A. No. 

(2. That was a lie, right? A. Yes. 

(^. Did you tell them that you were always the 
savior, saving the world and that you would always 
be here, you will never die; did you tell them that? 
-V. Yes. 

(2. Did you believe that to be true or was this a 
lie? A. A lie. 

Having taken advantage of .Mr. White’s admission that 
he lied to get out of Comstock and into Matteawan State 
Hospital, he then attempted during his interrogation to 
suggest that in fact Mr. White was mentally ill (A. 137) 
as defense counsel told Chief Judge Mishler “[t]his man 
is either crazy or a liar" (A. 128). Accordingly, he was 
permitted to offer into evidence a number of records re¬ 
garding Mr. White's mental condition during the period 
when Mr. White was at Comstock and Matteawan in 19(58. 
These documents included evaluations by Mr. White’s 
psychiatrists to the effect that Mr. White “was mentally 
ill" i A. 142-142) ; and an order of a New York State Judge 
finding Mr. White to be “mentally ill” and committing 
him to an institution for “the treatment of mental diseases" 
(A. 142). 2 Moreover, although Chief Judge Mishler de- 

- In admitting this evidence, without any testimony as to 
whether mental illness, of the kind which Mr. White allegedly 
suffered, affected his ability six years later to testify truthfully, 
Chief Judge Mishler stated (A. 132): 

“It may have something to do with the ability of the 
witness to tell the truth. I think it is far-fetched, but, 
as I said, I am giving the defendant wide latitude. Nor¬ 
mally, I would say he should bring in expert testimony on 
the issue, but the defendant prefers to do it this way. 
I do not want him to claim that he was not given every 
opportunity to prove that the witness was incapable of 
telling the truth. 
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dined to admit in evidence—without expert testimony ex¬ 
plaining its significance—a document characterizing Avon 
White’s illness as “psychopathic personality paranoid and 
reactive features’’ (A. 137-138), that diagnosis in fact came 
before the jury when the Assistant I'nited States Attorney 
was permitted to introduce a document stating that White 
had recovered from that specific psychotic episode (A. 
“25). 

After this line of i|iiestioning, defense counsel then 
returned to prior instances in which White had lied. He 
established that Avon White had used an alias in order 
to obtain reduced bail after some of his earlier arrests 
(A. 147) : 

Q. Did you lie when you gave false names so 
that your bail would be reduced or you would get 
a low bail and wouldn’t have to sit in jail? Did 
you do that? A. Yes, sir. 

Defense counsel also established that when Avon White 
initially related the events leading up to the robbery at 
issue, he lied to the F.15.I. in order to protect Phyllis Pol¬ 
lard, and told them that the woman who participated in 
the robbery was someone named Margaret (A. 206). More¬ 
over, he also failed to advise the F.ILI. of the full extent of his 
participation in these bank robberies (A. 1(18-1 fill). Finally, 
defense counsel, with the assistance of Chief Judge Mishler, 
established that Mr. White believed that “the prosecutor 
would be more helpful to [him] if [he] said Fred Hilton 
was the driver [of the getaway car] than if [lie] said 
[he] was not the driver” (A. 1861. 

This summary of the cross-examination only high¬ 
lights a searing cross-examination of White, which appar¬ 
ently discredited his testimony almost completely. The 
jury convicted the defendant Freddie Hilton of conspiring 
to rob the Jackson Heights Savings and Loan Association, 
but it acquitted him of actually participating in the rob- 
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bery by driving Hit* getaway car. The jury had difficulty 
in believing Mr. White as the appellant correctly observes 
(Hr. 37), and it apparently credited only that part of 
his testimony which was corroborated by Professor Edgar; 
that the defendant Hilton, along with Avon White, par¬ 
ticipated in stealing his car for use the next day as the 
getaway car. Although they could have convicted the 
defendant Hilton—as an aider and abettor in the bank 
robbery on this evidence alone—they apparently believed 
that this limited form of participation did not justify con¬ 
viction of a count which they knew, from Mr. White's 
cross-examination, carried a twenty-five year maximum 

penalty. 

D. The Evidence Discovered After Trial 

1. The Assistant United States Attorney who tried this 
case left the United States Attorney’s Office in January, 
107.1. Subsequently during the preparation of the brief 
we learned of a letter in the file from Avon White to Mr. 
Ularey, which was written on February 8, 11174, some five 
months prior to the trial. Mr. White, who was then in solitary 
confinement in Sing Sing, for his own protection, asked for Mr. 
Ularey\s assistance because of the nature of his confinement 
(administrative segregation). Moreover, he called attention to 
his prior “cooperation with the government” and stated that 
“he was ready to go with you this time on the Govern¬ 
ment. Hilton and 1 will continue to do so so long as I 
know that people are trying to help me.” Mr. Clarev, 
upon receiving this letter, did nothing for Mr. White, 
other than put the letter in the file and forget about it 
until it was brought to his attention after trial (A. 444- 
147). Moreover, at the same time Mr. White wrote to 
Mr. Ularey, he wrote a similar letter to an Assistant United 
States Attorney in the Southern District of New York 
(Peter Truebner l who handled the unsuccessful prosecu¬ 
tion of Fred Hilton and Joann Chesimard, at which Mr. 
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White also testified. Mr. Truebner first called .John Curler, 
White's attorney, to inform him of his client's situation 
(A. 4(i7j. lie also called Assistant District Attorney .John 
(jell), who was in charge of state prosecutions in the Bronx, 
to seek his help in alleviating the oppressive conditions. 
Although Mr. Truebner wrote Mr. White and told him that 
he was “actively trying to find a solution” to his problem 
I A. 50(5) his efforts resulted in no change in White's 
situation. As Mr. Truebner explained (A. 4(58): 

“Mr. (Jelb said that Avon White was expected 
to be a witness in a trial in Bronx County shortly, 
and it was necessary that he remain at Sing Sing 
so that he could be called to the courthouse on short 
notice. 

We also discussed tin* problem of Avon White's 
own safety, which is a matter I had discussed with 
Avon on more than one occasion and we agreed that 
it would be best for him to stay segregated from the 
general prison population.” 

Accordingly, for his own protection, as a result of his 
cooperation with authorities. Mr. White remained in ad¬ 
ministrative segregation at Sing Sing until February, 1975 
(A. 4SJ1 1 . Yet defense counsel was able to tell the jury in 
his summary that (A. 578) “they have kept him in jail in 
slightly better condition than the average prisoner, so they 
have shown, the Government has shown its good faith. lie 
is here, he has reason to believe they are going to follow 
through on the deal that they made." 

2. On March IS, 1974, upon being advised by the 
United States of the existence of White's letter, this Court, 
at the suggestion of the United States Attorney, directed 
that a hearing be held “promptly” to determine tin* signifi¬ 
cance, if any. that the failure to disclose the letter to 








defense counsel had upon the trial. 3 The district court, 
after the remand, suggested in a letter to Mr. Bloom, that 
the hearing would take place on March 31, 1975. Mr. 
Bloom responded that lie was involved in a trial of a state 
criminal case (People v. Torres) which would not be com¬ 
pleted for a few weeks. Chief Judge Mishler then re¬ 
scheduled the hearing, fixing April 18, 1975 as the hearing 
dale and informed Mr. Bloom that, due to a lengthy trial 
commencing April 14, April 18 was the only day on which 
lie will not la- on trial (A. 2-3). 

On March 31, 1975. the charges against Mr. Bloom’s 
client, Gabriel Torres, were dismissed. Upon dismissal of 
these charges, Mr. Bloom announced that he would there¬ 
after appear as co-counsel for defendant Bell, who had 
been represented by a Mr. Ratner during the four month 
trial. Mr. Bloom's assumption of these responsibilities 

The record does not reflect the manner in which the exis¬ 
tence of the letter was discovered. Since appellant has speculated 
in his Supplemental Brief (p. 20) that it was discovered by 
the Assistant United States Attorney who was preparing the 
brief—who “immediately” recognized its importance—we are set¬ 
ting forth here the correct explanation. On February 20, 1975, 
the judgment of conviction of one Henry Stuart Brown—whom 
Mr. Clarey had tried—was affirmed (511 F.2d 920 [C.A. 21). 
Mr. Paul B. Bergman, our Chief Appellate Attorney, called Mr. 
Clarey to tell him of the decision. In the course of the conver¬ 
sation, Mr. Bergman told Mr. Clarey about a letter Avon 
White wrote to Peter Truebner, as Assistant United States 
Attorney for the Southern District of New York, which 
was discovered after the conviction of one Melvin Kearney; the 
appeal from that conviction was pending before this Court 
(74-2337). Upon being apprised of the contents of that letter, 
Mr. Clarey informed Mr. Bergman that he had received a similar 
letter. Mr. Bergman then directed the Assistant United States 
Attorney handling the appeal to search the file; after the letter 
was found, this Court was immediately apprised of its existence 
(A. 503). 
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was describe] l»y Mr. •Justice Green field in a letter to Chief 
Judge Mishler, as follows (A. 23-24) : 

“When charges against the defendants Torres 
were dismissed, Mr. Bloom and Mr. Moguleseu an- 
noiineed that they would thereafter appear for de¬ 
fendants Bell and itottoiu respectively. The court 
pointed out that these defendants already had counsel 
designated by the Appellate Division who would not 
he relieved of their responsibility. Messrs, ltlooin 
and Moguleseu then announced that they had been 
“retained" by defendants Hell and bottom, and that 
they would appear as “co-counsel". The Coir-t pointed 
out that under those circumstances they could be 
considered volunteers and would not receive any 
further compensation under Article INI!. The Court 
further pointed out potential problems with conflicts 
of interest. The attorneys indicated that all clients 
had acquiesced in the new arrangement. Thereafter 
Messrs. Bloom and Moguleseu took over all the ques¬ 
tioning and all the summation, leaving previous 
counsel with little to do. 

On April 4, l!t7.">. Mr. Bloom called and asked that the 
hearing scheduled for Friday, April 1 St h be rescheduled 
because his client was a practicing Muslim (A. 3) and could tv 
appear in the district court on a Friday. It was never 
made clear by Mr. Bloom why it was essential for Mr. 
Hilton to be present at the post-trial hearing of a collateral 
issue. 1 (The defendant had waived his right to appear at a 
trial proceeding when the jury returned its verdict, which 
took place on a Friday [703]. 

4 F.R. Crim. P., Rule 43, which provides that a defendant shall 
be present at the arraignment, every stage of the trial, the return 
of the verdict and the imposition of sentence, is inapplicable to 
“motions made prior to or after trial.” Adn'—- ->/ Committee 
Notes, F.R. Crim. P„ Rule 43. 







Mr. Hloom thru suggested that Thursday, April 10, 1973 
wt.uhl lie convenient for him. The district court agreed to 
this date which was then fixed for the hearing, and .Mr. 
I .loom was so informed on April 4, 1973 (A. 3). 

On April 9, 1973. tin* jury in the People v. Torres ease 
ended its deliberations for the day without coming to a 
verdict (A. 23). Mr. Hloom was in his office the next 
morning waiting for the verdict. lie called Thief Judge 
Mishler s offices at 11:30 A.M. to say that he was still 
awaiting the return of a jury, and believed it likely that 
he would be unable to appear. Mr. Hloom was then informed 
that the hearing could be delayed until 3:00 P.M., but that 
it would take place that day (A. 3). Mr. Hloom responded 
he would not appear at all that day (A. 3). The jury in 
the Torres case returned a verdict at 4:10 P.M. (A. 23). 

The district court decided to proceed with the hearing in 
Mr. Hloom's absence. At the hearing, the district court 
otl'eml to assign counsel; although defendant rejected this 
offer, he personally participated in the examination of at 
least one of the witnesses (A. 480-490). In addition, the 
district court directed the I’nited States Attorney to supply 
defense* counsel with a copy of the transcript of the hearing 
and invited the submission of briefs by both sides. De¬ 
fense counsel failed to submit a brief; he also failed to 
satisfactorily explain why his presence, along with that of 
Mr. Hell's assigned counsel, was necessary when the verdict 
was returned in People v. Torres. 

E. The Post-Trial Opinion of the District Court 

(in May 2, 1973, Chief Judge Mishler filed a twenty-two 
page opinion, containing his findings of fact and conclu¬ 
sions of law, on the issues arising out of the failure of 
Mr. Clurey to turn the letter of Mr. White over to defense 
counsel prior to summation. After stating the factual 
background, Chief Judge Mishler observed that it was 
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‘•evident that in relation to the two matters raised in 
White’s letter, i.r., his mental condition and his continued 
willingness to testify for the government in light of the 
circumstances of his confinement, defense counsel covered, 
or had information which enabled him to cover, these topics 
in his examination of White." Moreover, he noted that 
.Mr. Bloom's cross-examination of Mr. White, which covered 
140 pages of transcript, explored Mr. White's psychiatric 
history (including his feigning of mental illness i in great 
detail; that it covered his prior record, then pending si.n ■ 
and federal criminal charges, prior inconsistent statements, 
as well as the “bargain” he made for his testimony. Chief 
Judge Mishlcr then found that (A. 0-10) : 

“. . . Of particular significance here is the fact 
that the two issues raised by White’s letter were 
fully covered. The mental strain which White men¬ 
tioned in his letter could have milled nothing to tlx* 
voluminous psychiatric history admitted at trial. 
Similarly, White's veiled threat concerning his eon- 

■ These materials included (A. 8-0 *: 

(1) ‘‘A mass of 3500 material * * *. Bloom represented 
Hilton in the trial and re-trial in the Southern District. 
Bloom did not cross-examine White in the first trial 
in United Stolen v. Cliesiniard and Hilton, but cross- 
examination of White in the second trial covered ap¬ 
proximately 110 pages of trial transcript. Bloom had 
available the cross-examination of White conducted by 
defense counsel in United States V. Kearney, (this tes¬ 
timony covered approximately 20 pages)"; and 
(2i “A file, including a psychiatric report of White dated 
July 2, 1968, which was included in a memorandum of 
decision and order adjudicating White an incompetent 
(Tr. Exhibit 3, thereafter marked defendant’s Exhibit 
A, B, C, D and F in evidence). The government also 
turned over to defense counsel a three-page F.B.I. in¬ 
terview report which included White’s version of the 
events leading up to and including the robbery” 
(Tr. Exhibit 2). 
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tinned willingness to testify would have contributed 
nothing to the issue of White’s credibility. First, 
since no action was taken in response to White’s 
plea, the letter provides no basis for showing that 
White’s testimony could have been affected by his 
treatment. Secondly, insofar as the letter relates to 
his general willingness to testify for the government, 
this issue was covered extensively when White was 
questioned about the “deal” he had been given for 
his cooperation. Finally, it should be noted that 
I .loom brought out the fact that White was being 
held in administrative segregation in an attempt 
to show that he was receiving special treatment, 
not given to ordinary prisoners. Thus, it is clear 
that had it been produced, the letter would have 
contributed nothing of benefit to the defendant, and 
may e\en have damaged the attempted impeachment 
of White.” 

Since Chief Judge Mishler concluded that there was no 
significant chance that this “added item developed by skilled 
counsel . . . could have induced a reasonable doubt in the 
minds of enough jurors to avoid a conviction” (United 
Stahn v. SfierUnH, Tit Mi F.2d 13211, 1333 (2d Cir. I!t74). 
he denied the application for a new trial (A. 13). 

Turning to the second issue raised by the hearing, Chief 
Judge Mishler concluded that, in the circumstances of this 
case, it was proper for him to have proceeded in the absence 
of Mi. I {loom. This conclusion was premised on two considera¬ 
tions. First, Chief Judge Mishler held that, since the purpose 
of the hearing was to determine the significance of Mr. White's 
letter, essentially a legal determination, Mr. Bloom’s ab¬ 
sence from the hearing, which established the basic “facts 
relating to the letter and any actions taken in response 
to it," was not prejudicial. Second, and “more importantly” 
chief udge Mishler concluded that the district court had 
no obligation to reschedule the hearing for Mr. Bloom’s 
convenience (A. 14-lfi): 









. . In blunt terms, the question of whether it 
inis permissible to proceed in Bloom's absence boils 
down to the question of whether the court is obliged 
to disrupt its own calendar to accommodate an attor- 
nej/. The answer in this instance is that it is not. 

As discussed previously, the court rescheduled 
the hearing twice at Mr. Bloom’s request. Further, 
it was at his suggestion that April 10, 1075, was 
fixed as the f final i hearing date. When this date 
was fixed, Mr. Bloom was aware of the court's com¬ 
mitments, which excluded any other possible hearing 
date prior to late May. Mr. Bloom was also aware 
of the mandate of the t'onrt of Appeals directing 
this court to conduct a prompt hearing. Despite 
these facts, however. Mr. Bloom chose not to appear, 
and instead, spent his time waiting for a jury ver¬ 
dict in it case which he joined as co-counsel, after 
this hearing had been directed. Fader these cir¬ 
cumstances the court must conclude that Mr. Bloom’s 
decision not to appear was unjustified, and that the 
hearing conducted in his adsence was proper. 

The convenience of the court and the government 
is of equal importance with that of defense counsel. 
The right to counsel does not require that the court 
be precluded from the expeditious exercise of its 
duties in order that defense counsel can select a 
hearing date which is most convenient for him. See, 
United States v. Ma.rei/, 498 F.2d 174, 482-83 (2d 
Fir. 1974). The court offered to provide defendant 
with counsel tit the hearing, and allowed defendant 
to examine the witnesses. 

Under the circumstances, the court was obliged 
to do no more. See, United States v. Calabro, 407 
F.2d 973. 988-89 (2d Fir. 1972). eert. denied sub now. 
Con fort i V. United States, 410 U.S. 920. 93 S.Ft. 
1380 (1973). 
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ARGUMENT 
POINT I 

The failure to disclose Avon White's February 8, 
1974 letters which would have only been used to 
further impeach Avon White, whose credibility had 
been seriously undermined, does not require a new 
trial. 

The principal issue raised by the appellant, to which 
he lias devoted a twenty-five page supplemental brief, turns 
on the correctness of the finding of Chief Judge Mishler 
that, in light of all circumstances of the case, the letter 
of Mr. White “would have offered nothing of significance 
to defense counsel for cross-examination purposes’’ and 
that “[t|he letter in the hands of skilled defense counsel 
could not have induced a reasonable doubt in the minds 
of the jurors” I A. Id). The appellant also challenges 
the propriety of the conduct of the post-trial hearing of 
this issue after his counsel, Mr. Bloom, deliberately failed 
to appear and he declined the offer of Chief Judge Mishler 
to assign counsel for him. 

We submit that Chief Judge Mishler correctly found 
that the two issues raised by White’s letter were fully 
covered at trial; that “the mental strain which White 
mentioned in his letter would have added nothing to the 
voluminous psychotic history admitted at trial”; and that 
“White’s veiled threat concerning his continued willing¬ 
ness to testify would have contributed nothing to tin* issue 
of White’s credibility” (A. 19). Moreover, Chief Judge 
Mishler was clearly correct in refusing to further delay 
the hearing on this issue for the benefit of a defense lawyer 
who, aware of the direction of this Court that a prompt 
hearing be held, undertook additional commitments to 
other clients, without regard to its affect on the ability 
of the district court to comply with the mandate of this 









Court, and who, had tie heeti in the least bit concerned, 
could have in fact appeared for the hearing. We deal with 
each of these issues separately. 

A. The Failure to Disclose the Letter 

We have set forth earlier the extent to which the testi¬ 
mony ol Avon W liite was undermined during his cross- 
examination, a judgment which was confirmed by the ver¬ 
dict of acquittal on the substantive offense. As the appel¬ 
lant aptly observed in his main brief: “[T]he jury verdict 
of acquittal on the two more serious substantive offenses 
shows they had substantial doubts about the government's 
ease, especially the testimony of Avon White" (Hr. :57i. 
Indeed, their failure to convict on the substantive offense 
plainly shows that they credited Mr. White's testimonv 
only t<» the extent that his testimony, that lie and the 
defendant Hilton stole Professor Kdgar's ear for use the 
next day as tin* getaway car, was corroborated by Pro¬ 
fessor Kdgar’s identification. While that evidence was 
sufficient to justify a conviction of the substantive offense, 
the jury may have been reluctant to convict of that offense 
solely on the basis of his limited participation in the con¬ 
spiracy. 

fader these circumstances, what additional use could 
have been made by defense counsel of a letter written by 
Avon White, approximately six months prior to trial, asking 
for assistance in getting released from solitary confinement 
because it was affecting his mental stability, and suggesting 
that his testimony was given on the basis of a quid pro (/iio, 
when in fact the record would also show (1) that noth¬ 
ing was done for .Mr. White in response to the letter; 
(-1 that he nevertheless testified at trial, and (.'{) that he 
bore the ordeal of administrative segregation largely for 
his own protection because he was a cooperating witness." 

"At one point during the trial appellant lunged at White as 
he was leaving the court room (A. 127). 
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Moreover, the letter would have completely elimiuated the 
argument which defense counsel made to the jury that 
“[n]ow they have kept him in jail in slightly hotter eon- 
diiion than the average prisoner, so they have shown, the 
Government has shown its good faith. He is here, he 
has reason to believe they are going to follow through on 
the deal that they made” (A. 378). 

f ndorstandahly, appellant is hard to put to answer 
these questions without straining the record to the Smti~ 
point of reason. Appellant’s argument, like the 
contents of the letter, is two-pronged. 

1. The first part of that argument deals with the 
following sentence in the letter: 

"I am writing you this letter to see if there is any 
way possible that you can have me moved from 
Ossining Correctional Facility to another institution 
because I am being held in solitary confinement and 
I am on the verge of having a nervous breakdown.” 

Ai the healing on April 10, 1075, White explained that 
what he meant by the words “nervous breakdown" was “I 
was constantly in myself for a period of 23 hours a day. 
And I couldn't get no kind of privileges or nothing” 
i A. iss-ISO). White, therefore, simply wanted to he trans¬ 
ferred to a regular prison section where he would no 
longer be alone and would enjoy the contact of other 
prisoners for more than one hour a day. Such a transfer 
would end what he referred to in the letter as solitary 
confinement. 

This portion of the letter, appellant argues, shows (1) 
that White “was lying at trial when he testified that he 
was cured of tin* kind of behavior exhibited by him in 
1 J)liN-l !((>!), when he faked insanity to his doctors, or actually 
believed his own fantasies of omnipotence and a moral 
superiority, in order to gain special treatment from prison 
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authorities’'; (“) that White was treading “that thin line 
between faked insanity and actual insanity, perhaps not 
sure himself what was his true state of mind; (3i that 
“just as the truth about his state of mind in 1!»74 was 
suspect, so the truth of what facts came from that state 
°t mind were suspect ; and (4) that the prosecution was 
employing “ja| technhpie to insure that White could not 
balk anywhere along the line, as his letter of February 8 
indicated lie might, * * * [|,v having] his experience a 
good dosage of life in State prison” (Supplemental III-. 
13-14). These arguments are without any substance. 

First, Mr. White testified at the trial that he was not 
mentally ill between lWiti -ltttlN, but that lie feigned mental 
illness in order to get out of a state prison facility where 
lie was being abused sexually. While Mr. White did testify 
that he no longer held some of tin* outlandish beliefs he 
voiced between l!Mi(Mt)68, the letter did not show that he 
lied at trial; rather it shows only that prolonged periods 
of administrative segregation were having what would 
seem to he a natural effect on him. Moreover, the fact 
that Mr. White, a layman without formal education, did 
not use tin* term "nervous breakdown" in its technical 
sense, hardly establishes that he was lying to Messrs, 
t’larey and Truehner. Indeed, if the administrative segre¬ 
gation was not troubling him emotionally, why would White 
go to the ellorts which lie did to avoid it. 

Second, the testimony of Mr. White at trial provided 
an ample basis for the ipiestioning of his mental stability. 
As tin* appellant observed in his main brief t Hr. Hi): 
“White testified that he still believed at the time of trial 
that lie was the giver and taker of life |277). lie was 
[also] getting Valium three times a day". This point was 
again emphasized in summation when defense counsel 
argued to the jury; “Why is he using valium now? Is 
lie a healthy person? Three times a day is a lot of valium” 
(A. 381). 










I hir«1, then* is no expert testimony that even if Mr. 
White had recurring attacks of mental illness, or was on 
the verge ot a nervous breakdown in February, 1 y74, that 
tins would have affected his ability to testify in July, 
1!*71. Moreover, in this regard, it must be remembered 
that White implicated Hilton in the robbery immediate]}’ 
after bis arrest (A. 203-206, 379), and before he was placed 
in administrative segregation. This evidence clearly rebuts 
any claim of recent fabrication. 

finally, it defense counsel was deprived of tin* im¬ 
probable and baseless argument that keeping Mr. White 
in solitary confinement was a technique employed by the 
federal prosecutors to insure his continued cooperation hv 
holding out the incentive of having Mr. White’s ultimate 
sentence served in federal custody, 7 that “prejudice” was 
now more than offset by his ability to argue to the jurv 
that “fnjow they have kept him in jail in slightly better 
condition than the average prisoner, so they have shown, 
the (■nvornment has shown its good faith. He is here, he 
has reason to believe they are going to follow through 
on the deal that they made” (A. 378). 

Vet, assuming that there is merit to all of these claims, 
\\c return to the basic fact that Avon White’s testimonv 
was already devastated and that the jury was not willing 
to convict appellant based on White's testimony alone. 
Surely, the additional fact that Avon White was in ad¬ 
ministrative segregation as a result of his cooperation, and 
desired to be treated as any ordinary prisoner, would 
hardly have altered their apparent determination that no 
one should be convicted on the basis of his uncorroborated 
testimony. 

-• The second part of appellant’s argument on the 
significance of the letter involves that part of the letter in 

: In fact, as appellant has noted, Mr. Truebner did undertake 
efforts—albeit fruitless—to aid Mr. White. 







which Mr. White indicated, in substance, that his con¬ 
tinued cooperation in tins case was contingent on the 
^knowledge"that people are trying to help me". 

This letter no doubt shows, as appellant alleges, that 
White was testifying “purely for the i/niil /no quo" iSupp. 
Hr. 17); but White already admitted that much at n il, 
and no one ever tried to hide from the jury what that 
quid pro quo was. Moreover, Avon White admitted fur¬ 
ther, in response to an inquiry from Chief Judge Mishler, 
after defense counsel was unable to properly frame : be 
question, that he was aware that the prosecutor would be 
‘‘more helpful to [him | if he said Fred Hilton was tin* 
driver [of the getaway car| than if [he| said he was not 
the driver" (Tr. .'lib).' Of course, in bis summation, de¬ 
fense counsel was able to effectively drive home the point 
(Tr. 51)9) : 

- Contrary to appellant’s claim, this hardly shows that White 
was "equivocal” about the government’s desire for testimony 
against Hilton and what he could “get for it” (Supplemental Hr. 
17). The questions and answers set out in appellant’s Supple¬ 
mental Brief (p. !)) in support of this argument were—with 

the one exception of the question put by the Chief Judge—part 

of some- half-dozen pages of transcript in which defense counsel 
tried in vain to properly frame his question. Finally, Chief Judge 
Mishler intervened to assist him (A. 180); 

"Q. Okay. In addition to that, do you feel what the 

prosecutors would say and what your sentences would he 

would be different if you said Fred Hilton didn’t partici¬ 
pate in the robbery? In other words, do you think- 

The Court: May I frame the question, Mr. Bloom? 

Mr. Bloom: Pardon? 

The Court: May I try to frame the question? 

Mr. Bloom: Please, please. 

The Court: Aside from the question as to whether it's 
the truth or not, forget that for a moment and lay it 
aside, don’t you think that the prosecutor would be more 
helpful to you if you said Fred Hilton was the driver than 
if you said that he was not the driver? 

The Witness: Yes.” 




“So Avon White has these 175 years plus two 
life sentences hanging over his head and as opposed 
to that he is now pleading guilty to one crime, one 
hank rohherv, the 20-year count. They are going 
to dismiss the 25-year counts and the 25-year counts, 
and he has pleaded guilty to something in the Bronx 
known as a ('lass B, as in boy, felony, which does 
not carry a mandatory minimum sentence, so he can 
get probation or he can get time served or he can 
get concurrent time with whatever federal sentence. 
You heard him, he is going to get a federal sen¬ 
tence and it will be recommended that he get con¬ 
current time, it is going to be recommended that 
he do it in a federal jail, this concurrent crime, and 
it is quite possible the federal judge can sentence 
him under what is known as the Youth Corrections 
Act which would carry a possible six-year sentence 
and involving no more than four years in jail.” 

All this, as defense counsel continued, if White says the 
word ‘Fred Hilton”'. Moreover, if White “doesn’t co¬ 
operate, well, you understand, they are not going to dis¬ 
miss these other three robberies, they can prosecute them 
because he has broken his part of the deal . . .” (A. 277). 

Surely there was no doubt in the minds of the jury 
that there was a quid pro quo for Mr. White’s testimony. 
Perhaps recognizing this, appellant has again resorted to 
a somewhat strained rending of the record based on the 
response of Mr. Truebner, the Assistant United States 
Attorney in the Southern District of New York, to Mr. 
White's letter. In his letter to Mr. White, Mr. Truebner 
wrote in part, “We are * * * actively trying to find a 
solution. In this connection, we have contacted both your 
attorney and the District Attorney’s Office in the Bronx 
to see if other arrangements can be made. We certainly 
have not forgotten you and hope to be able to report some 
progress in the near future" (A. 
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Although nothing was done for Mr. White in "the 
near future”, and in fact it was determined that nothing 
eonld or should he done for him (A. t6N i appellant has 
constructed the following strained argument | Br. 16-17) : 

The government had argued at trial that on the 
basis of White’s testimony the complete understand¬ 
ing between White and the government had been laid 
before the jury—namely the two guilty pleas to 
cover some, but not all, of the outstanding indict¬ 
ments against him, the promise to get him the time 
in federal pens, but no sentence promises. Thus, 
White was not getting that much consideration, and 
there was no special motive to lie and name llilton. 
This state of affairs as presented to the jury was a 
lie according to the letter and the Truebner response 
to it. In addition to illustrating the real importance 
to White of the promise of federal time, the letter 
reveals an ongoing relationship of trade-off between 
White and the government, in which other promises 
were made, but hidden from the jury. Truehner's 
written response to White’s letter made a promise 
to White which was not revealed at the trial. 
Truehner's letter clearly promises government action 
to get White out of Sing Sing sometime ‘in the 
near future.’ ” 

Appellant’s argument continues: 

"It is interesting to note also that a third bank 
robbery indictment was added to those covered by 
his federal plea at about the same time as the 
letter. Thus, White got action with this letter, an 
expectation of transfer prior to sentence, leverage 
from the testimony he had to offer against Hilton.” 

First, assuming that Mr. Truehner’s letter of February 
IS, 11»74 constituted a promise of any significance, in light 
of the promises that had been made and disclosed, since 




it was ultimately determined that nothing was to be done 
to:' Air. White, it is debatable that there was any obliga¬ 
tion to disclose it to defense counsel in .July, 11)74. More¬ 
over, assuming the disclosure had been made, the jury would 
have then been made aware of the fact that despite the fact 
that White was still in administrative segregation in duly, 
M'T) for his own protection, White was nevertheless prc 
I'iii-ed t" testify. If anything, this would have tended to 
detract, rather than enhance the quid pro quo argument. 

Second, it is not true that “about the same time as 
the [White] letter" a third bank robbery indictment was 
added to those covered by his federal plea. In fact in a 
letter dated March 28, 11)74, White’s attorney was advised 
that in return for his plea of guilty to one bank robbery 
•( by the I '.S. Attorney for the Southern District of New York i 
before Judge tlagliardi, Mr. White would not be prosecuted 
for tiro other robberies (A. 165). A letter from Mr. Clarey 
written in July, 11)74, included immunity for White’s par¬ 
ticipation in a third bank robbery (“the Cambria Heights 
case” [A. 165]). Mr. Clarey, at the trial, explained that 
this was “not an additional consideration” (A. 166) : 

"The original understanding with Mr. White was, 
as 1 know it, he would plead to one bank robbery, 
period. 

Now, I questioned him concerning the bank rob¬ 
beries he was involved in to get it down pat in a 
letter. Any bank robbery that he admitted to was 
covered by the agreement. If it was omitted in the 
letter to the Southern District, I don’t know why 
they never called me to ask me specifically about 
it except they checked to make sure we wouldn't 
prosecute for this bank robbery.” 

We believe, in sum, that the foregoing discussion has 
shown that the timely disclosure of the letter would not 
have made one bit of dillerence. 
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2. Appellant also argues that “[a] new trial is further 
mandated, because this is a ease where the government’s 
suppression of the evidence cannot be excused as inadver¬ 
tent" (S. Hr. Ill). We do not believe, nor did the district 
court find that the letters were deliberately suppressed.” 
Indeed, under the circumstances, given all that Mr. Clarey 
did disclose, there was no reason to deliberately withhold 
this document. Rather, Mr. Clarey’s failure to disclose the 
letter was a product of the unfortunately careless manner 
in which he handled the various Jencks Act and related 
materials. As appellant correctly observed (S. I5r. p. 2(1) 
"the trial record indicates that he also forgot other letters, 
but remembered in the nick of time in the middle of coun¬ 
sel's cross-examination of White, where issues relating to 
other letters were raised.” 1 " We must concede, however, 
in all candor, that although Mr. <'larey may not have acted 
in bad faith, "we cannot characterize the government’s fail¬ 
ure to disclose these [letters] as entirely without fault”. 
(I nitnl Stairs v. I’jiiit/xt, 4!)l) I*’.2d 2(i2T2d Cir.), certiorari 
•Intivrf , 117 U.S. illtl (1117:1)) ; for the letter was clearly the 
kind of material that should have been tfurned over to 
defense counsel prior to the cross-examination of White. 

11 The district court, in fact, found to the contrary. In his 

memorandum of decision, which incorporated his "findings of 
fact” (A. 16), he accepted Mr. Clarey’s testimony that he simply 
forgot about the letter. 

There were actually two such incidents at trial. One when 
Mr. Clarey remembered a letter which he had written to Mr. 
White detailing the terms of the plea bargain (323); and, 
two, when he remembered certain grand jury testimony of 
White (341). Appellant, however, is incorrect when he states 
that it was also “Clarey who ‘forgot’ to preserve the evidence of 

Professor Edgar’s failed | photographic I identification on the day 

after the car theft” (Br. p. 20). The fact is, as we show, infra, 
p. 44, that it was an F.B.I. agent who failed to preserve the 
photographs, which were shown the day after the bank robbery 
and before the United States Attorney’s Office was involved in 
the case. 


( 





United Sillies v. Sperliny, r>06 F.2d 131*:} (2d Cir. 10741. 
"Xevert heless, llie mere existence of undisclosed evidence, 
even following a request, does not alone compel a new trial 
under Heady". United States v. Pfinyst, supra, 400 F.2d 
at 277. As this Court held in United States v. Kenyh, 301 
F.-d 13S, 147 (2d Cir. 1968) : 

. . . Urutli/ eliminated the issue of good faith when 
a suitable request has been made, the Court retained 
llie requirement of materiality, as had earlier de¬ 
cisions of ours, see United States v. Consolidated 
Laundries Corp., 201 F.2d 563, 570-571 (2 Cir. 1061) ; 
Kyle v. United States, 207 F.2d 507, 513-515 (2 Cir. 
1061), without, however, being obliged by the facts 
to define with precision just what this meant. 

.Moreover, as Chief .Judge Kaufman explained in United 
Slates v. Pfinyst, supra, 400 F.2d at 277, the “term material¬ 
ity as used in llrady clearly describes evidence of greater 
value than which is ‘favorable’ to the accused’, (liylin v. 
/ ailed Stales, su/iea, 405 U.S. at 154, 02 S. Ct. 763”. Chief 
.lodge Kaufman further observed that lid): 

The term “materiality” as used in Heady clearly 
describes evidence of greater value than that which 
is merely “favorable to the accused.” (liglio v. Unit¬ 
ed States, supra, 405 U.S. at 154, 02 S.Ct. 763. This 
distinction, moreover, comports with the rationale 
that where the prosecutor has at most been negli¬ 
gent in failing to comply with a request for discovery, 
prophylatic considerations must be tempered by an 
evaluation of the prejudice to the defendant from 
the nondisclosure. In striking this balance, where 
nondisclosure has been inadvertent rather than will¬ 
ful, we have formulated a standard of materiality 
which requires that there be “a significant chance 
that this added item, developed by skilled counsel as 
it would have been, could have induced a reasonable 
doubt in the minds of enough jurors to avoid a con- 
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viction." United States 
i lid Uir. lffiffi)) ; United 
tali F.2d at C>26, United 
F.2d at 287. 


v. Miller, 
States v. 
States v. 


Ill F.2d 825, 832 
Mayersohn, siti>rn, 
Kahn, sii/ira, 172 


’I'iiis standard was recently applied in United States v. 
S/k rliii;/, 506 l'.2d 1323 (2d Uir. 1071), upon wliieli the ap- 
j»el la nt also relies, where there was failure todiselose a letter 
from a witness to an Assistant United States Attorney who 
“must have been aware how useful to the defense [the wit¬ 
ness'] letter would have been" (300 F.2d 1323). According¬ 
ly, it was held that “[SJince the government failed to pro¬ 
vide significant Jencks Act materials, the test is whether 
‘there was a signiticant chance that this added item, devel¬ 
oped by skilled counsel... , could have induced a reasonable 
doubt in tin* minds of enough jurors to avoid a conviction. 
United States v. Miller, 111 F.2M 825, 832 (2d Uir. 1060). 
See I nihil States v. Houle, 40(1 F.2d 167, 171 (2d Uir. 

10731, eert. denial, —U.S.— (1074); United States v. 
I'ried, 486 F.2d 201, 202-203 (2d Uir. 1073), eert. denied 
116 U.S. 083 (1074)’, (506 F.2d 1333).” 

Applying that lest in S/terlini /, the Court evaluated and 
balanced, among other things (1) “the enormous amount of 
other materials that was available and used to impeach 
[the wit ness |; (2) “the extensive cross-examination of him 
by defense counsel; and (3) “the substantial evidence that 
corroborated his testimony”. (506 F.2d at 1330). 11 Here, a 
balancing of the considerations found controlling in 8)>cr- 
liufi supports the conclusion of the district court here that 
a new trial was not required; for as we have already de¬ 
monstrated; (It there was an “enormous amount of other 
materials that was available and used to impeach” White; 
he was extensively and elfectively cross-examined, indeed 


" Based on the evaluation of these factors, the convictions 
of some of the defendants were reversed; and others were affirmed. 



4 
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hi: credibility was completely undermined; and moreover, 
on the conspiracy count, upon which he was convicted, 
there was substantial corroboration, for White’s testimony. 
On that aspect of the case, the evidence was undisputed 
that, on the day prior to the l-'hbery, appellant, along with 
Avon White, stole Professor Edgar’s car, and that car was 
used as the getaway car for the bank robbery and abandoned 
the same day. This evidence—without White’s testimony— 
would support an inference that the car was taken by ap¬ 
pellant for the purpose for which it was used. Indeed, as 
Mr. t'larey persuasively argued to the jury in his summa¬ 
tion (A. 309-400) : 

“Now, what possible purpose, again laying aside 
for the moment Avon White's testimony, what pos¬ 
sible purpose could Freddie Hilton have had in steal¬ 
ing that getaway car with another person, another 
heavier, taller person? 

Did he steal that car, the two of those people, 
did they steal this car at gunpoint to take a little 
joy ride? 

Did they take a six year old, four door Chevrolet 
to impress their friends? 

Did they risk an armed robbery and a kidnapping 
charge to get a car for their personal use? 

In order to commit a bank robbery they had to 
take a car at gunpoint because they had to have keys. 
|As] I pointed out in my opening statement, they 
couldn't rely on crossing wires of a car and Lake a 
chance that the car would stall during a bank rob¬ 
bery.” 

In sum here, as was the case with several of the S/tcr- 
lin<) defendants, there is no basis for ordering a new trial 
under the applicable legal standard. Moreover, even if this 
was a case involving deliberate non-disclosure of impeach¬ 
ment material—as in Xu/nic V. Illinois, 360 U.S. 264 (1064) 
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-—a new trial would not lit* reqaired, because even then a 
new trial is necessary only if “the false testimony could *** 


in any reaso nable likelih ood have affecte d the judgement 
of I he jury.” iN'o -nTTi ii„ „ n nm,],. h ei-e?) ~See7A 

also, t ii i Ini Staten v. Seijo,.- F.2d — (2d Cir. A]mj 
1975), Slip op. 3039, 3053. -—----^ 


B. The Conduct of the Hearing 

Appelbiut argues, alternatively, that at “the very least 
*** the District Court's conduct of the April 10th proceed- 
ini/s e.v parte, in face of the court’s order for a hearing, 
demands a remand to a different District Court Judge for 
«i full, fair and adversary examination of these issues” (S. 
Hr. p. 22 1 . We do not agree. 

First, to the extent that the issue here turns on the sig¬ 
nificance of the letter, that is a question of law. Indeed, 
in United Staten v. Sperling, supra, this Court resolved 
the issue arising from the non-disclosure of a letter— 
the significance of which could have escaped the at¬ 
tention of the prosecutor—without a remand to the district 
court; and, as previously noted, based on its evaluation of 
the record, allirmed the conviction of some of the defend¬ 
ants, and reversed the conviction of others. While the re¬ 
mand here gives this Court the benefit of the findings of 
the district court judge who presided over the trial, United 
Staten v. Spirting demonstrates—as Chief Judge Mishler 
concluded—that any prejudice to the defendant as a con¬ 
sequence of Mr. Hloom's deliberate absence from the hear¬ 
ing could have been cured by the submission of a legal 
memorandum “indicating how he could have used the letter 
at the trial.” Moreover, appellant failed to suggest what 
more he could have accomplished by his presence at the 
hearing. 

Second, contrary to appellant's claims that Mr. Bloom 
"made a justifiable request for a delay of the hearing, since 
he was on trial awaiting a verdict on another case” (Sup¬ 
plemental Hr. p. 22), the fact is that there was no reason 
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why lie had to present at the State trial on April 10, 107.', 
to await a verdict. As .Justice Greenfield pointed out in his 
letter to Chief Judge Mishler, the defendant in the State 
criminal case was represented by assigned counsel, and he 
regarded Mr. Bloom as “a volunteer”. Moreover, there was 
no reason offered as to why Mr. Bloom's presence, along 
with assigned counsel for his “client” and counsel for the 
co defendants, was necessary to take a verdict. 

Appellant's claim (Supplemental Hr. “3) that Mr. 
Bloom was personally “directed” by Justice Greenfield to 
lie available during the jury deliberations on April 10, hard¬ 
ly squares with Justice Greenfield's description of Mr. 
Bloom as “a volunteer”. Moreover, it is difficult to believe 
that Justice Greenfield would have insisted that both Mr. 
Bloom, and the court appointed counsel whom he was as¬ 
sisting, be present for the return of the verdict, had Mr. 
Bloom asked him permission to be excused. The fact is that 
Mr. Bloom could easily have been present on April 10, 107."), 
had he really wanted to; and Chief Judge Mishler, who had 
already been more than indulgent, and who had directed 
the presence of Mr. Clarey, Mr. Truehner and Mr. White 
on April 10, 1075, was not required to disrupt his calendar 
to suit Mr. Bloom's convenience. Under these circumstan¬ 
ces, there is no need to remand for yet another hearing and 
further delay. Indeed, such a remand would constitute a 
mandate for such disruptive conduct in the future. 






34 


POINT II 

The appellant was not deprived of a fair trial by 
rulings of the District Court or the conduct of the 
prosecutor. 

Point I of appellant's main brief cites live alleged errors 
which occurred at the trial which In* claims prejudiced his 
right to a fair trial. We believe that this argument is 
without merit because some of the claimed “errors” were 
not errors at all and were elicited or provoked by appel¬ 
lant, and because to the extent error was committed, it was 
cured by an appropriate instruction. 

1. The tirst claim of error—which did not involve any 
error at all—was the alleged prejudicial testimony of Avon 
White about what was done with the proceeds of the rob¬ 
bery—in that “|i|l was put into a kitty . . . for food and 
rent and guns and stuff”. This testimony was elicited, 
without objection (A. 22 N) on redirect after it was estab¬ 
lished on cross-examination that of the #5,Mill that was 
taken from the bank, White received only $200 (A. 2071. 
Since this seemed somewhat implausible, the Assistant 
United States Attorney sought to show exactly why he got 
such a relatively insigniticant amount. As Chief Judge 
Mishler explained when—some twenty-six pages later in 
the middle of the testimony of another witness—defense 
counsel tirst raised the issue in the form of a motion for 
a mistrial (A. 412) ; 

“I think you asked it, Mr. Bloom, when you asked 
the witness how much he got and he said $200. Out 
of $r»N00, that made it appear that Mr. White w r as 
telling a tall story. 1 think the Government had a 
right to show how it was distributed.” 

Moreover, evidence showing the manner in which the pro¬ 
ceeds of a robbery are distributed is clearly relevant and 


) 





admissible on the direct ease even if it shows other criminal 
acts. tailed Slates v. C arrclla, 411 F.2d 729, 731 (2d 
Cir.), cert, denied, 390 U.S. 860 (I960). 12 

2. The second claim of error—which was not error— 
occurred during the cross-examination of Detective Thomp¬ 
son i who arrested appellant) and during a line of questions 
which were concededly irrelevant (A. 369), and which were 
apparently intended to bait the witness (A. 271 l 

(}. Okay. And to your recollection, there was 
no briefcase and the gun was not in a briefcase? A. 
Don’t recall. I saw him with a gun in his hand, 
counsellor. 

(}. Did you shoot at him? A. I could have shot 
him, sir, but I didn’t. 

(}. Ilecunse he wasn’t facing your way; right? 
A. lie had a gun. counsellor. He told me he would 
have shot me- 

Till! OOrKT: No. Just answer the questions. 

A. | Continuing. I 1 didn't shoot him, sir. 

Appellant’s claim the district court should have in¬ 
structed the jury “to disregard or strike out the officer’s 
testimony", I Hr. 36), ignores the fact that at trial counsel 
apparently thought the “error’’ was insignificant enough 
not even to ask for such relief. Under these circumstances, 
the point has not even preserved for review. 

3. Appellant also claims he was prejudiced by the fol¬ 
lowing colloquy during the direct examination of Detective 
Thompson, who arrested him on June 7, 1973 (A. 233) : 

<2. Now, on June 7th, 1973, did you go somewhere 
early in the morning on that day? A. Yes, I did. 

>- Although the district court invited counsel to submit reason¬ 
able limiting instructions (A. 256) none was forthcoming. 








Q. Where did vou go? A. I went to the 75th 
Preeinet in Brooklyn. 

Q. What happened generally at the Toth Precinct 
in Brooklyn? A. It was a combined effort of the 
Police Department and the F.B.I.- 

Q. Was there a briefing that morning at approxi¬ 
mately (>:.*{()? 

MB. BLOOM: Objection. 

THE COURT: Yes or no? 

A. Yes. 13 

Appellant alleges that this testimony “over objection”, 
contributed to tin 1 picture* being painted of him as a “dan¬ 
gerous most wanted criminal of murderous character” (Br. 
p. 34). Since defense counsel pleaded with Chief Judge 
Mishler to let him show that the reason appellant was carry¬ 
ing a gun at the time of arrest was because he knew he was 
regarded by the police as just such a person (174), and he 
needed the gun because he believed he would be shot on 
sight, one wonders at the sincerity of this claim. 14 In any 
event, no objection was taken to tin* question and answer 
regarding the joint F.B.I. and police effort and, although 
Chief .fudge Mishler offered to give a curative instruction if 
one were submitted, the only instruction sought by defense 
counsel was one which would have compounded the alleged 
error; lie actually wanted Chief Judge Mishler to charge 
that appellant was a member of the Black Liberation Army, 
a notorious group of murderers and bank robbers (A. 254). 

n This colloquy was intended to preface an offer of proof 
which was ultimately rejected by the district court; no further 
questions were put by the Assistant United States Attorney on 
this aspect of this appellant’s arrest. 

14 Contrary to the appellant’s suggestion, the admission of 
the gun which White testified was similar to that carried by the 
appellant during the robbery of the getaway car was proper (A. 
248). United States V. Ravitch, 421 F.2d 1196 (2d Cir. 1970). 
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.Moreover, at least part of whatever prejudice appellant 
suffered was mitigated by the testimony elicited on redirect 
that not all of the officers who arrived at the scene were 
working with Detective Thompson, but were there for a 
different purpose (A. 277). Under these circumstances this 
alleged error—which could have been cured by an appro¬ 
priate instruction had counsel so desired—hardly warrants 
reversal. 

4. The remaining two errors—statements or parts of 
them—which were made in summation were cured by an 
appropriate instruction. Thus, after Mr. Clarey overstated 
the argument regarding the reason why appellant was carry- 
in-. a gun (“consider what type of a person carried around 
a thing like this indicating”), Chief Judge Mishler instruct¬ 
ed the jury as follows (A. 403): 

“You know, Mr. Clarey—disregard it, I think the 
statement is inappropriate, that is not in issue, the 
type of person before you. The only question before 
you is whether the Government has proved beyond 
a reasonable doubt that this defendant committed the 
bank robbery or aided and abetted in the bank rob¬ 
bery. and the only reason that evidence was per¬ 
mitted before was to corroborate, if you believe, the 
testimony of Avon White. 

MR. CLAREY: I ni sorry, your Honor, I misunder¬ 
stood earlier ruling.” 

Similarly when the prosecutor stated that the deal with 
Avon White was for his truthful testimony, and then began 
to state that it "is the only possible deal we could ever get 
into—", Chief Judge Mishler immediately interrupted him, 
and told the jury (A. 413) : 

“THE COURT: You just strike that, there is no 
testimony in the record on that. That is just Mr. 
Clarey's personal opinion and has no place in this 
record. He can only comment on the testimony 
which you have heard.” 
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While we concede that neither of these statements were 
appropriate, the instructions given by Chief .Judge Mishler 
were sufficient to eliminate any prejudice to appellant. 
Frazier v. Cupp, 394 I'.S. Till, 735 (11)69) ; Spencer v. 
Texas, 385 I'.S. 554, 565 l 1666). 

POINT III 

The appellant was not deprived of his opportu¬ 
nity to present a defense and cross-examine wit¬ 
nesses. 

Appellant's argument, that In* was deprived of his 
opportunity to present a defense and cross-examine wit¬ 
nesses, is without merit. This argument involves two 
basically separate issues; ill (lie ruling of the district 
court—similar to that which was sustained in i’nited 
States v. Brown, 511 I*\2d til'd (I'd Cir. 11(75)—that appel¬ 
lant's membership in the Mack Liberation Army was not 
to be disclosed to the jury; and (2) tin* alleged failure to 
preserve certain “exculpatory evidence damaging to the 
credibility of a witness”. We believe that these arguments 
are without merit. 

A. The Defendant's Membership in the Black Lib¬ 
eration Army. 

1. Prior to trial the district court stated that it would 
not permit the appellant to show that he was a member 
of the Mack Liberation Army. In so ruling, Chief .lodge 
Mishler stated (A. 39) : 

“I see no relationship between any claim of 
membership or attributing any membership to the 
defendant to the Black Liberation Army. 1 can see 
nothing but prejudice against the defense by advis¬ 
ing the jury that lie's a member of the Black 
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Liberation Army. Yon might find some sympathy 
amongst some. The possibility that Mr. White, from 
what I've heard of was motivated because he felt the 
defendant was wanted by the Police because of his 
membership with the Black Liberation Army is re¬ 
motely speculative, and I think it’s designed only to 
turn this trial into a political trial and I would 
direct the defendant not to mention any possible 
membership in the Black Liberation Army or his 
political beliefs or militancy”. 1 ' 

This ruling was plainly correct; indeed, the issue ap¬ 
pears to have already been resolved in United States v. 
Iiroirn, supra, which is ignored altogether by the appel¬ 
lant. There, in rejecting an almost identical claim, Judge 
Medina wrote that the defendant’s membership in the Black 
Liberation Army “had at best extremely slight relevancy 
to the bank robbery charges being tried” (511 F.2d at 
920) : 

Whether so intended or not, it is clear to us that 
the connection with the Black Liberation Army, if 
any, of Brown or the prosecution witness Roland 
was so tenuous as to give little support to the theory 
that extensive questioning of the jurors on the voir 
<lire and prolonged cross-examination of Roland on 
the subject of the Black Liberation Army would 
disclose some bias by the police or by other enforce¬ 
ment agents against the Black Liberation Army that 
would rub off on Brown and prejudice him. What 
such inquiries might well have done, on the other 

Chief Judge Mishler added, however, that “if the defendant 
at any time wants to inquire as to Mr. White, I’ll permit an inquiry 
so that the record can be made as to what went on between himself 
and the F.B.I. or the Police Department concerning the subject 
matter under discussion, but that only to give the defendant a 
chance to make a record.” Although Chief Judge Mishler re¬ 
peated that offer later on (A. 426-427), appellant never took ad¬ 
vantage of it. 
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baud, was to give prospective witnesses the notion 
that it would be better for their health if they did 
not testify against Brown, and to give jurors the 
notion that a verdict of guilty might have unfortu¬ 
nate consequences. 

Accordingly, Judge Medina found (Id.): 

In the exercise of his discretion Chief Judge Mishler 
properly refused to permit any discussion of or any 
question concerning or even any mention of the 
Black Liberation Army in the presence of the jury. 
Under the circumstances this was precisely the cor¬ 
rect ruling to make on the subject. 

By way of contrast, however. Chief Judge Mishler 
permitted an exhaustive cross-examination of Roland 
to bring out that his testimony against Brown was 
given under a promise of immunity and to prove 
a life of crime and violence quite sufficient to im¬ 
peach him, had the jury not been furnished with 
what appears to us to be ample corroboration of 
Roland’s testimony. Brown did not testify and he 
rested his defense at the close of the prosecution's 
case. 

This holding is controlling here. And. appellant's tortured 
arguments to the contrary, there is even more reason here 
than in Itrmnt for sustaining Chief Judge Mishler’s ruling. 

First, while Chief Judge Mishler permitted the same 
exhaustive cross-examination of White that was permitted 
of the witness in limint , here White specifically admitted 
that hi* thought “the prosecutor would lie more helpful to 
[him| if [he] said Fred Hilton was the driver than if 
[he] said he was not the driver” (A. 186). 

Second, despite the fact that appellant was twice offered 
the opportunity to make a record, by examining White 
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outside the presence of tlu* jury (A. .19, 12(5-127), to show 
that he knew about appellant’s association with the 1 Slack 
Liberation Army and the part that such knowledge played 
in motivating him to testify, no such record was ever made. 
Accordingly, his argument at this point is based on sheer 
speculation. 

Third, in evaluating any alleged prejudice to him as a 
result of the exclusion of evidence regarding the Black 
Liberation Army, the substantial prejudice, which might 
have been created in the minds of the jury had his member¬ 
ship been revealed must also be considered; the fact of his 
membership in a notorious group of bank robbers and po¬ 
lice killers could hardly have helped his cause. 

I’nder these circumstances, given the already devastating 
cross-examination and the effect that it had on the jury, 
Thief .Judge .Mishler’s ruling can hardly be said to consti¬ 
tute error at all, much less reversible error. 

2. The second aspect of appellant's agruinent in this 
regard is equally without merit. During Avon White’s tes¬ 
timony, lie identified a 9 millimeter Browning gun, with 
the serial number scratched off, as the weapon carried by 
appellant during the theft of the getaway car; this weapon 
was taken from the appellant after his arrest. When Chief 
.Judge Mishler initially indicated that he would permit the 
gun to be offered in evidence, defense counsel indicated that 
he was renewing bis motion regarding appellant's Black 
Liberation Army membership. In so doing, he stated (174) : 

I've given you all the arguments on that. 1 repeat 
those and I ask your Honor, in view of your imme¬ 
diate ruling now, with regard to Mr. Hilton carry¬ 
ing the gun, that lie was by what he was able to read 
in the newspapers, early 19751, that be was a member 
of tin* Black Liberation Army, dangerous. He bad 
every reason to believe that law enforcement people 





were going to shoot him on sight ami it was for that 
reason that he was carrying any gun. 

I again urge your Honor to permit me to elicit 
testimony from Mr. White and others as to Mr. Hil¬ 
ton's point of view about treatment of Idaek people 
in this country and his own actions and thoughts in 
that regard. 

Tlll'l COl'KT: I am now more convinced Ilian 
ever that it's nothing but an attempt to turn a charge 
of bank robbery into a political discussion. 

The motion is denied. 

Chief Judge Mishler's ruling was clearly correct. 

It was irrelevant why appellant was carrying the gun 
when he was arrested; the critical fact was that the weapon 
was similar to the one which White said was used in the 
criminal venture (App. -49). Uiiitcil Staten v. Ifnritrh, 
Mi/ira. Moreover, the only competent evidence as to appel¬ 
lant's belief that “law enforcement oilicials were going to 
shoot him on sight" could only come from him, and not 
“Avon White and others". Finally, the disingenuous nature 
of (he “offer of proof" may be found in defense counsel’s 
plea “to elicit testimony from Mr. White and others as to 
Mr. Hilton’s point of view about the treatment of black 
people in this country and his own actions and thoughts 
in that regard". Mr. Hilton's “point of view" on this issue 
was hardly relevant to any issue before the jury. Indeed, 
this oiler of proof belies appellant’s claim that Chief Judge 
Mishler “had no basis in fact in the record" (Hr. 41) for 
concluding that the defense counsel was attempting to “turn 
a charge of bank robbery into a political trial." 

The final aspect of appellant's Black Liberation 
Army argument appears to turn on the alleged failure by 
Chief Judge Mishler to give a “corrective charge" at one 
point during the trial. The basis for this claim arose oui 
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of the testimony of the Detective, Otis Thompson, who ar¬ 
rested appellant on .lane 7, 1973. At (lie outset of his tes¬ 
timony. the following colloquy took place ( A. 233) : 

<y Xow, on June 7th, 1973, did you go somewhere 
early in the morning on that day? A. Ves, 1 did. 

<y Where did you go? A. I went to the 77>th 
Precinct in Brooklyn. 

ty What happened generally at the 75th Precinct 
in Brooklyn? A. It was a combined effort of the 
Police Department and the FBI- 

Although no objection was voiced at the time, near the end 
of the direct testimony, defense counsel moved for a mistrial 
on the following’ground (A. 253): 

[T |he aborted attempt to lay out that this was 
some kind of large scale effort, combined effort of the 
FBI and Major—New York City Police Department 
Major Case Investigative Unit, cannot but create 
the impression that Mr. Hilton was a very much 
wanted man, a very dangerous man, which, although 
the law enforcement people may believe that to be 
true had no place in this or any other trial. 

Since appellant apparently wanted to elicit testimony 
of this kind to show why he was carrying a gun, it is ditli- 
cuIt to understand the reason for the application for the 
mistrial. In any event, Chief Judge Mishler stated that he 
believed that a corrective charge would he sufficient; and 
he invited defense counsel to suggest one. The suggested 
charge -o ffered by def e n s e counsd xuggesC -ott^. The stig- 
g*whcd charge offered by defense counsel was the following 
(A. 254) : 

“The first charge, the charge that comes to mind, the 
nature of the charge has to do with what is the 
reality here. The reality here is Fred Hilton was 
thought to be a member of the Black Liberation 
Army.” 
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The suggestion that i( was reversible error to reject this 
charge as completely out of hand (15,-. ;{s, does not' require 
a response. 1 ® 


B. The Alleged Failure lo Preserve the Exculpatory 
Evidence. 


On the day ol the hank robbery, April Id, 11173 , alter 
the getaway ear was found, Professor Edgar—its owner— 
was questioned by Special Agent William IJaker of the 
F.H.I. Since there were no specific suspects, Edgar was 
shown photographs of known bank robbers in the Xew York 
area, and photographs of known militants with the Mlack 
Liberation Army, but was unable to make any identification 
(A. 414). Apparently, because the photographs were 
shown before there was any suspect,” Special Agent Maker 
did not retain them and they were not available at trial. 
Appellant's contention, in effect, that this required exclu¬ 
sion of Professor Edgar's testimony is without merit. 


Whatever the wisdom of the procedure of not retaining 
the photographs shown before law enforcement officials 
have any suspect in mind, it seems clear that the failure 
to keep them (where no identification is made) does not 
rise to the level of a violation of the Constitution l see, 
I'nitcd States v. Aiigenblick, 31)3 E.S. 348,^Scfe»), and 
would not require the exclusion of Professor Edgar’s in 
court identification. See United States v. Scicur, 4 (iS K.2d 
-.‘hi (mil Cir. 11173), eert. denied , till E.S. lllti i P.I71) ; Undid 
States v. AnejeUo, 451 l\2d 1107 (2d Cir. 11171)." Indeed, 


" Appellant’s complaint that Chief Judge Mishler never or¬ 
dered the disputed testimony stricken (Br. 38), ignores the fact 
that he never asked for that relief. 

”It was not until September, 1973. that Avon White impli¬ 
cated appellant (A. 155, 203-206). 

’ In United States v. Seivar, supra, a technician who inad¬ 
vertently destroyed defendant’s blood sampel was allowed to testify 
that the sample showed that defendant was intoxicated. The 

[Footnote continued on following page] 
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in this rase, defense counsel was offered an opportunity to 
avoid any prejudice to his cross-examination of Professor 
Edgar. Thus, Chief Judge Mishler suggested that the 
United States stipulate that appellant’s photograph was in 
the array shown to Professor Edgar on April 10, 1074 (A. 
355 )^uch a stipulation had been entered into earlier in the 
trial with respect to an unavailable array which had been 
shown to another witness (A. 208). 19 Before Chief Judge 
Mishler could finish the sentence, defense counsel inter¬ 
rupted, “It is too late now. If it had been done before my 
view as to certain questions would have been different” 
(A. 350). 

This argument, which is repeated here (Ilr. 50), is ut¬ 
terly without substance, and, indeed, neither in the district 
court, nor here, does appellant specify which “questions 
would have been different’’ or why it was too late. 

The direct examination of Professor Edgar certainly 
would not have been affected one way or another. 20 More¬ 
over, at the time Chief Judge Mishler made the suggestion, 
the defendant had put the following questions (A. 352- 
353) : 


Court of Appeals held that “the fact that the sample is missing 
may make cross-examination more difficult, but that does not 
amount to a denial of confrontation” (468 F.2d at 238). Sim¬ 
ilarly, in United States V. Augello, supra, police agents who heard 
conversations, the tapes of which were later destroyed, were al¬ 
lowed to testify to the substance of these conversations. 

In that instance it was defense counsel who made the sug¬ 
gestion (A. 297), and Mr. Clarey responded he would so stipulate 
because he was reasonably certain that Hilton’s photograph would 
have been included (A. 298). This, of course, is equally true 
with resp"'-* to the array shown Professor Edgar. 

-" It is true that defense counsel did not object to the admis¬ 
sion of the prior out-of-court identifications made by Professor 
Edgar (A. 350), but such an objection would have been over¬ 
ruled; for such evidence is plainly admissible. See. e.g.. United 
States v. Ash, 461 F.2d 92, 101 (C.A.D.C. 1972), reversed on 
other grounds, 413 U.S. 300 (1973). 
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<2- Good afternoon. These two men who ap¬ 
proached you in tin parking lot in Queens College, 
did either of them have weapons or guns? 

Yes. 

Q. How many of the men had guns? 

A. To my knowledge, one. 

Q. Was it that gentleman seated over at the table 
there or was it the other man? 

A. It was the other man. 

Q. To your knowledge, did you ever see a gun of 
any description in the possession of Mr. Hilton, sit¬ 
ting over there? 

A. No. 

MR. RLOOM: Thank you. I have no further 
questions. 

It certainly was not too late for counsel to take advan¬ 
tage fo a stipulation that Professor IMgar was unable to 
pick appellant’s picture out of a spread on the day after 
his car was taken. Indeed, the strategic decision appellant 
made, was to forego a form of impeachment which is rarely 
successful (see Wall, Eiieiritnei<ts Identification In Criminal 
Cases, pp. 19-23), in return for a point on appeal. Such 
strategic decisons are not the knd whch should be counten¬ 
anced here. 21 

-'In a footnote (Br. 40, n), appellant cites other alleged 
instances (mainiy involving Avon White) in which his cross- 
examination also v.as “unfairly limited”. We believe that each of 
these claims are without merit for reasons which appear obvious 
in the context of the trial, and will not burden a brief already too 
long with any response other that to rely on our argument in Point 
I that, in light of the manner White’s testimony was impeached, any 
error was harmless. Moreover, appellant is simply wrong where he 
says that the jury did not learn that White had been diagnosed as 
having “psychosis with psychopathic personality and reactive feat¬ 
ures.” That diagnosis was in fact told to the jury when evidence 
was introduced that White had been cured of it (A. 383). 





POINT IV 

Tho District Court committed no error in charging 
tha jury on conspiracy. 

Appellant is mistaken in his contention that reversible 
error was committed when the district court failed to 
charge the jury that the federally insured character of 
the bank robbed was an element necessary to prove in suit- 
port of the conspiracy charge. Appellant never requested 
that such a charge be made, nor did he make timely objec¬ 
tion at the completion of the district court's instructions. 
Me is therefore precluded from raising the issue here (F.K. 
Ci ini. 1*. Rule HO). Moreover, since the requirement that 
the bank be federally insured is merely jurisdictional, and 
does not go to whether or not appellant actually conspired 
to rob the bank, and since the evidence was undisputed that 
the bank was insured,““ the failure to so charge is hardly 
“plain error.” 

POINT V 

Appellant's contentions respecting the delibera¬ 
tions of the jury and its verdict are without merit. 

Appellant contends that the verdict was inconsistent 
and that the usual rule which upholds seemingly inconsis¬ 
tent jury verdicts should be bypassed because one of the 
jurors became irrational during the deliberations. In our 
view, the verdicts were not inconsistent and there is no 
basis in the record to conclude that the verdict of guilt 
should now be impugned because one juror was, for a short 

- "The evidence on this issue included the certificate of in¬ 
surance issued by the FDIC and a check testified to have been for 
th premiums of 1973. This evidence is more than sufficient. 
United States v. Ballard, 418 F.2d 325, 327 (9th Cir. 1969); 
Callahan V. United States, 367 F.2d 563 564 (9th Cir. 1969). 
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Unit*, suffering distress in the crumped quarters of the 
jury room. 

For tin* Court's convenience, \v. set out the progress of 
the jury deliberations. The notes which were sent out by 
the jury (Court Exhibits .ell) have been reproduced, 
beginning ut A. 4115-5(12 of the Appendix for Appellant. 

The jury began to deliberate at 10:55 A.M. on July 18, 
1071 (701’i. A lunch break was taken at 12:5(1 P.M. and 
lasted until 2:00. The afternoon’s deliberation was un¬ 
eventful. The court called tin* jury back to the courtroom 
at 5:50 P.M. and asked the foremen to send a note to the 
court stating how long tin* jury wished to deliberate (705). 
At 0:07 P.M. the foreman returned a note requesting that 
Judge Mishler reread the three counts which had been sub¬ 
mitted (705; A. 105). Further, tin* note stated that if the 
jury could not come to an agreement by 7:00 P.M. they 
would continue their deliberations the next morning. At 
7:15 P.M. the Court received a note stating that the jury 
was unable to reach an agreement and wished to continue 
deliberations the next day (710; A. 400). 

The following morning at 0:15 A.M., the jury continued 
its deliberations in the jury room (7115). At 10:45 A.M. 
Chief Judge Mishler read into the record the following note 
from foreman (716-717; A. 407): 

To the Honorable Judge Mishler. 

We have a very emotionally disturbed male juror 
who has reached a point of physical distress, which 
in my opinion would require medical attention.*?* 

This condition is almost making it impossible to 
continue with our deliberation. 

It is also my opinion that if you were to speak to 
the jurors as to the clarification & definitions of 
the charges, it may help clear up negative views 




and refusals to deliberate. This may also help the 
emotinal [sic] juror. 

Thank you. 

Daniel R. Romagnolo 

Forman [sic] of the Jury 

In an effort to determine the nature of the problem, 
the court summoned the jury (717). The jury entered at 
10:.■»() A.M. and the court inquired “whether the delibera¬ 
tions are proceeding in a manner designed to reach a ver¬ 
dict based on the evidence?” Although the court suggested 
that a response to that question be sent in a note, the fore¬ 
man volunteered that he was “not able to say whether it is 
really a medieval or requires a physician. . . .” There was, 
as lie described, “a little tension” in the jury room (719) 
and the other members of the jury were concerned over the 
physical well-being of the juror involved. The foreman ex¬ 
pressly rejected the suggestion that, perhaps, his feel¬ 
ings concerning the disturbed juror’s “logic” were color¬ 
ing his opinion of that juror’s well-being. It was then 
agreed that the matter might be resolved if the juror in¬ 
volved sent a note to the court (720).” 

After the jury was excused, and during a discussion be¬ 
tween the court and counsel on the second part of the jury's 
letter, the court clerk suggested that the jury might be 
moved from the jury room to a courtroom. He thought 
that this would relieve “the oppressiveness of the room, 
that ... is creating tensions” (722), which the foreman had 
already commented existed and was hindering deliberations 
(719-720). Thereafter the jury was seated and the court 
conveyed the court clerk’s suggestion to which the foreman 
responded, “that may help some of the closeness . . .” (724) 

-** Judge Mishler thought it best not to give the jury the 
additional charges requested in the last paragraph of the note. 
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The jury then continued its deliberations in a new court¬ 
room at 11:20 A.A1. (12!))." 

At 11 :45, the jury, in a note (A. 4!)S), asked if appellant 
had to have been in the car on April 10th to be guilty of 
the substantive offenses. They also inquired as to the 
overt acts in the conspiracy count. Finally, they also men¬ 
tioned that their new “environmental surroundings has 
helped ... a great deal.” (731; A. 408) Theerafter, when 
the jury was brought into the court, the foreman advised 
Judge Mishler that the new atmosphere was “excellent” 
(742). In answer to the questions in the note, the district 
court instructed the jury that appellant did not have to 
be in the car on the 10th so long as he stole the car with 
the knowledge and intent to use it for the bank robbery. As 
to the two overt acts, the court told 'lie jury that one of 
them had to be shown, but not both. v 2-744). The jury 
then returned to its deliberations (745). 

At 2:20 P.M., the jury returned a verdict of guilty on 
Count 4, the conspiracy count 753). The jury, as it stated 
in its note which preceded the verdict, “covered every as¬ 
pect of the case presented against Mr. F. llilton, but could 
not reach a unanimous verdict on counts one and two” 
(752; A. 4!)9). No mention, whatever, was made in the 
note of any impediment created by the juror who previously 
had been upset in the jury room. Moreover, when polled, 
juror number four—the temporarily upset juror—answered 
without hesitation that he agreed with the verdict of guilty 
(754). The court then requested the jury to continue its 
deliberations even though they believed they were dead¬ 
locked on the substantive counts (755). Defense counsel’s 
application for a mistrial was denied (763). Thereafter at 

=••> Before they retired to deliberate in the courtroom across 
the hall from Judge Mishler’s court, the jury was fully instructed 
on the elements of each crime (725-729). 
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5:10 P.M. the jury requested more time to deliberate (760; 
A. 500). Finally, the jury returned a verdict of not guilty 
on the substantive counts at 5:40 P.M. (766-767; A. 501 ). As 
with the guilty verdict, juror number four answered in a 
straight-forward manner when polled by the court (768). 

Following the verdict, the court ascertained that the 
problems the jury experienced during their deliberations 
were indeed temporary. The court inquired: “Was this a 
passing transient thing or something that continued during 
deliberations?” (760 The foreman responded that “chang¬ 
ing the environment . . . changed the whole, . . . not alone 
for the distress of the one individual but it wa.> of great 
assistance in helping each member of the jury” (770). 

The court also ascertained, through an examination of 
juror number four, that the tension and stomach pains that 
he had experienced were relieved by the change in environ¬ 
ment (776-778). The court specifically inquired whether 
that problem interfered with his calm discussion of the 
evidence and choice of verdict (778). The juror answered 
that he knew exactly wlmt lie was doing: that he “didn't 
have a nervous breakdown” and that “the verdict had 
nothing to do with it, the verdict was done honestly” (778- 
77!l).- < Counsel for appellant asked no questions of the 
juror, even though invited by the court (779). 

Following the inquiry of the juror, Chief Judge Mishler 
found: 

I am satisfied that as all of you take your obliga¬ 
tion seriously, juror number four just takes it a 
little more seriously, he is a little more tense and 
intense, and I think that you gave this case thorough 


- 1 It will be recalled that when the Court received the note 
concerning: the juror’s distress, Judge Mishler requested the 
juror to set down on paper his situation. That was done; the 
note, however, was not delivered until after the full verdict 
(770; A. 502). 






consideration, you turned the case inside out and I 
am satisfied that you arrived at a verdict based on 
the evidence, and that you are satisfied with (779- 
780). 

He then discharged the jury. 

( 2 ) 

From the foregoing, it can be seen that appellant’s de¬ 
scription of (lie jury proceedings (Ur. 52-54) bears no sub¬ 
stantial relation to what in fact occurred. Conoededly, one 
juror suffered severe distress at one point during the deli¬ 
berations. That distress, however, was momentary and did 
not, as the juror stated, interfere with his verdict in the 
case. Further, the change from the jury room to the court¬ 
room as the site for deliberations, which so dramatically 
changed (lie attitude of that juror, came about more than 
three hours before the guilty verdict was reached on 
Count 4.“ When polled, the juror affirmed his verdict as 
did the other jurors. Moreover, when questioned, the fore¬ 
man of the jury confirmed that the change of the room “was 
of great assistance” (770), as, of course, did juror numbe’ 
four (77(i) : “. . . it was really when 1 went into the court¬ 
room, I was more relaxed. . . . ’ Finally, Chief Judge 
Mishler, after having examined the juror, and after defense 
counsel was given the opportunity to inquire but declined, 
concluded that there was no basis upon which to find a 
tainted jury deliberation. 

Most recently, in the case of United States v. Dozier, — 
I'.2d — (Slip op. 40(11; decided June 10, 1975), this Court 
was faced with a claim strikingly similar to appellant’s. 
In Dozier, one juror suddenly, during the deliberations, re- 

- • There is no basis in the record to support appellant’s asser¬ 
tion (Br. 52) that the juror was distressed for “two thirds” of 
the deliberations. 
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fus^l to participate and the following note was sent to the 
court (Slip op. 4005-4006): 

“One juror feels there is no way for any person 
to make a decision regarding any person’s guilt. 
This decision is reserved to God. The juror will not 
discuss the case, the facts, or anything about it. 
Maybe you can re-direct what we must do. That we 
cannot avoid a decision. It is not a matter of try¬ 
ing to convince anyone, but a matter of no discus¬ 
sion.” (Emphasis in original.) 

Thereafter, in what was a functional equivalent of the change 
of room in this case, the trial judge instructed the jury, 
and particularly the juror who refused to deliberate, of a 
juror’s duty “to vote one way or the other.” Shortly there 
after, the jury returned a verdict of guilty. In rejecting 
the defendant’s claim that the verdict was not the product 
of a competent jury this Court stated (Slip op. at 4006) : 

We disagree. While the note indisputably indicated 
that at the time it was sent the juror in question 
was reluctant to discharge a juror’s duty to vote, it 
does not necessarily follow that the juror was in¬ 
attentive at trial or failed to observe or absorb what 
was said during deliberations. However, we need 
not speculate as to the juror’s processes since it is 
clear that he or she took the judge’s instructions to 
heart by reaching a decision. Indeed all twelve 
jurors so indicated in open court when the jury was 
polled. In the circumstances, therefore, the incident 
is not “clear evidence of a juror’s incompetence to 
deliberate at the time of his service” which justifies 
setting aside the verdict. United States v. Dio- 
jjuardi, 41)2 F.2d 70, 78 (2d Cir. 1974). 

See also, United States v. D’Amato, 493 F.2d 359, 363 (2d 
Cir.), cert, denied, 419 U.S. 826 (1974) where, as in the case 
at bar, the trial court had also determined, after inquiry, 
that the severe claustrophobia which eventually led to the 
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discharge of the juror, had not, up to then "‘adversely 
affected the challenged juror’s ability to decide . . . intel¬ 
ligently’ [citation omitted] with respect to verdicts already 
returned.” 

On the facts of this case we can see, therefore, no reason 
to upset this very carefully deliberated verdict by any reason 
remotely connected with the isolated distress of juror num¬ 
ber four. Appellant, however, seeks to rekindle the issue by 
suggesting that the jury’s verdicts were inconsistent. That 
inconsistency, he claims in a roundabout fashion, was 
both a product of juror number four's incompetency and 
proof that juror number four was incompetent. We be¬ 
lieve that these matters are completely separable and can¬ 
not l*e properly treated, as appellant suggests, as mutually 
supportive. There is, simply, nothing in the record to con¬ 
nect them save appellant’s dogmatic assertions that juror 
number four was incompetent and that the verdicts were 
inconsistent. 

We have shown that the verdict by juror number four 
was not the product of incompetence. Moreover, we have pre¬ 
viously ( su/ira , at 10-11) suggested an entirely appropriate 
explanation for the verdicts. We add only that it is highly 
unlikely that appellant was prejudiced by the momentary 
distress of juror number four “ and that, even if the verdict 
might be viewed as inconsistent, there is no basis, under 
the cases, see Dunn V. United States, 284 U.S. 890 (1932) ; 


We say this because we cannot fathom any claim con¬ 
cerning this juror which does not proceed on the premise that he 
was holding out for acquittal. It is simply preposterous to specu¬ 
late the converse; that the remaining eleven jurors wished 
to acquit but convicted appellant out of a desire to go home, 
particularly when they staye'd to deliberate three more hours on 
the substantive counts on which they acquitted appellant. 






Strikin' v. United States, 7 F.2d 59 (2d Cir. 1925), to re¬ 
verse this conviction. 27 

Finally, we see no need for ;i lengthy response to appel¬ 
lant's “preserved'* objection to the jury selection process 
I Br. 55) where, as appellant himself notes (Br. 3), the 
jury which was chosen was more than fairly representative 
of his age and race. His claim regarding the exercise of 
peremptory challenges by the prosecutor is without merit 
(Strain v. Alabama, 380 U.S. 202 (1965), and whatever dis¬ 
parity may have existed in either the panel or the array, 
provide .< no basis for relief. See United States v. Fernandez, 
(80 F.2d 726, 733 (2d Cir. 1973). 

POINT VI 

The sentence provided by the District Court was 
considered and, in line with well settled authority, 
should not be reviewed by this court. 

Appellant presents two claims: (1) that he should have 
been granted the benetit of sentencing under the Youth 
Corrections Act; ami (2 l this Court should review the pro¬ 
bation report and remand for sentencing because the district 
court abused its discretion, presumably, for not sentencing 
under the Act or because the district failed to meet the 
procedural requirements by not making a proper finding 
of “no benefit.” 

Appellant’s quotation from United States V. Zane, 495 F.2d 
683, 691 (2d Cir. 1974) (Br. 53) is completely inapposite. Zane 
notes, first of all, this court’s “steadfast adherence” to the rule 
of Dunn and Steckler and then, goes on to reject the assertion 
of the appellant in that case, that a jury’s verdict acquitting 
a defendant of conspiracy, bars a later verdict in the same trial 
convicting a defendant of a substantive crime encompassed by 
the conspiracy. We hardly perceive that appellant, who was con¬ 
victed of the conspiracy, is in a stronger position than the Zane 
appellants. 
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Dorazynski v. United Mate*, 418 C.S. 424 (1974) which 
is controlling requires rejection of these claims. Appellant 
is not entitled to appellate review of his sentence unless the 
trial court failed to follow the Youth Corrections Act. 

“If there is one rule in the federal criminal practice 
which is firmly established, it is that the appellate 
court has no control over a sentence which is within 
the limits allowed by a statute.” Dorzynaki, aiipra, 
418 U.S. at 440-441, quoting from (lurcra v. United 
States, 40 F. 2d 338, 340-341 (8th Cir. 1930). 

The district court judge here obviously acted within the 
statute because he did make a sufficient finding of “no 
benefit.” At the sentence, after hearing defense counsel's 
argument why the court must sentence the defendant under 
the Youth Corrections Act, Judge Mishler said, “I have 
considered and rejected any sentence under the Youth Cor¬ 
rections Act.” Thus, the court ruling of “no benefit” met 
the requirements set out in Dorszynski, supra at 444: 

Literal compliance with the Act can be satisfied by 
any expression that makes clear the sentencing Judge 
considered the alternative of sentencing under the 
Act and decided that the youth offender would not 
derive benefit from treatment under the Act femuha- 
sis added). 




CONCLUSION 


The judgment of conviction should be affirmed. 

Respectfully submitted, 

Dated: June 13, 1975. 

David G. Tracer, 

United States Attorney, 

Eastern District of New York. 

Edward R. Korman, 

Chief Assistant United States Attorney, 

Paul B. Bergman, 

Assistant United States Attorney, 

Of Counsel. 26 


* s We wish to acknowledge the assistance of Marc D. Teitel- 
baum, a third year law student at New York University Law 
School, in the preparation of this brief. Burton S. Weston, also a 
third year law student at New York University Law School, pro¬ 
vided additional assistance in the preparation of this brief. 
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